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M A ~ E R  OF: Daniels Manufacturing Corporation 

DIOEST: 

1 .  Where conflicting statements of the 
protester and agency personnel are the only 
evidence regarding alleged advice given the 
protester, the protester has not met its 
burden of affirmatively proving that such 
advice was in fact given. 

2. Bidders who rely upon oral advice from 
agency personnel after being expressly 
cautioned by the solicitation not to do so 
proceed at their own peril. It is unrea- 
sonable for a bidder to rely upon such 
advice when it conflicts with the express 
language of the solicitation. 

Daniels Manufacturing Corporation protests the award 
of any contract for certain items under solicitation No. 
FEN-FM-A0212-A issued by the General Services Administra- 
tion (GSA). Daniels complains that oral advice from the 
contracting officer as to packing requirements misled the 
firm into submitting an inappropriate bid, and accordingly 
requests that the solicitation for the items in question 
be canceled and reissued with clearly stated requirements. 
We deny the protest. 

The procurement sought the acquisition of various 
quantities of tools used for the installation or removal 
of electrical contact connectors, with award to be made on 
an item basis. Daniels was the low responsive bidder for 
items 1 5 ,  1 6 ,  and 17,l/ and second low for items 18 
through 21 and item ST. The solicitation provided the 
following instructions for the items at issue: 

- '/We fail to see Daniels' rationale for protesting these 
three items since it is the tentative awardee for them. 
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"PACKAGING: One ( 1 )  installing [Or removal] 
tool shall be preserved and packaged in a 
unit package designed to protect the item 
against damage during shipment, handling and 
storage. 

PACKING: The unit packages shall be packed 
in a close-fitting fiberboard box, grade 200 
minimum. The complete pack shall be in com- 
pliance with Uniform Freight Classification 
and the National Motor Freight Classifica- 
tion. The weight of the shipping container 
shall not exceed 65 pounds." 

Prior to bid opening, Daniels sought clarification 
from the contracting officer as to the exact meaning of 
the instructions set forth above. The firm relates that 
it normally packages its tools in individual plastic vials 
or plastic bags for sale to its commercial customers, and 
was concerned that the instructions seemingly required 
that each tool had to be packaged in its own individual 
cardboard box. (Both GSA and Daniels apparently equate 
"fiberboard" with "Cardboard.") Daniels' sales supervisor 
asserts that the contracting officer advised her that the 
instructions should be interpreted as requiring the use of 
cardboard boxes for individual packaging. Daniels states 
that it accordingly prepared its bid based on the cost of 
using cardboard boxes to package individual tools, making 
its bid prices higher than they would have been if the 
customary plastic packaging were to be used. 

'c. 

Daniels complains that it has since learned from the 
GSA that the packing of individual tools in cardboard 
boxes was not a solicitation requirement, and urges that 
the contracting officer's advice to its sales supervisor 
misled the firm into submitting an inappropriate bid. The 
firm believes that the solicitation for the items in ques- 
tion should, therefore, be canceled and reissued with 
clear packing instructions. We see no merit in the pro- 
test. 
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I n  o u r  v iew,  t h e r e  is no  d o u b t  b u t  t h a t  D a n i e l s  h a s  
s i m p l y  m i s r e a d  t h e  r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n .  
f i r s t  i n s t r u c t i o n ,  "PACKAGING," s ta tes  t h a t  t h e  i n d i v i d u a l  
tools  are to  be packaged  i n  s u c h  a manner  a s  t o  p r e v e n t  
damage, b u t  does n o t  s p e c i f y  any  p a r t i c u l a r  method or 
material  to  b e  used  fo r  t h i s  p u r p o s e .  The second  i n s t r u c -  
t i o n ,  " P A C K I N G , "  s ta tes  t h a t  t h e  u n i t  p a c k a g e s  are t h e n  t o  
be packed  i n  a f i b e r b o a r d  box f o r  s h i p m e n t ,  n o t ,  a s  
D a n i e l s  h a s  m i s t a k e n l y  assumed,  t h a t  t h e  u n i t  p a c k a g e s  
t h e m s e l v e s  m u s t  b e  i n  t h e  form o f  i n d i v i d u a l  c a r d b o a r d  
boxes .  W e  t h i n k  t h e  meaning o f  t h i s  s econd  i n s t r u c t i o n  is  
o b v i o u s  f rom t h e  r e f e r e n c e s  t o  " t h e  complete pack"  and  

t h a t  a n y  c o n f u s i o n  i n  t h i s  matter was i n i t i a l l y  engende red  
by D a n i e l s '  f a i l u r e  t o  r e a d  t h e  s u b j e c t  i n s t r u c t i o n s  
c a r e f u l l y .  

sworn s t a t e m e n t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  gave  t h e  
a d v i c e  i n  q u e s t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  d e n i e s  e v e r  
i n f o r m i n g  h e r  t h a t  i n d i v i d u a l  c a r d b o a r d  p a c k a g i n g  was a 
r e q u i r e m e n t .  Where s u c h  c o n f l i c t i n g  s t a t e m e n t s  are t h e  
o n l y  e v i d e n c e  r e g a r d i n g  a l l e g e d  a d v i c e  from a g e n c y  per- 
s o n n e l  t o  t h e  p r o t e s t e r ,  t h e  protester h a s  f a i l e d  t o  meet 
i t s  b u r d e n  of p r o v i n g  t h a t  s u c h  a d v i c e  was i n  f ac t  g i v e n .  
- S e e  W i l l i s  Ba ldwin  Music  C e n t e r ,  B-211707, Aug. 23, 1983,  

The 

" t h e  s h i p p i n g  c o n t a i n e r . "  We must  c o n c l u d e ,  t h e r e f o r e ,  b 

Al though  t h e  f i r m ' s  sa les  s u p e r v i s o r  h a s  s u b m i t t e d  a 

83-2 CPD 11 240, 

More i m p o r t a n t l y ,  w e  n o t e  t h a t  a l l  b i d d e r s  were 
c a u t i o n e d  a t  page 40 o f  t h e  s o l i c i t a t i o n  t h a t :  

"NO i n t e r p r e t a t i o n  of any  p r o v i s i o n  o f  t h i s  
c o n t r a c t ,  i n c l u d i n g  a p p l i c a b l e  spec i f ica-  
t i o n s ,  s h a l l  b e  b i n d i n g  on  t h e  Government 
u n l e s s  f u r n i s h e d  o r  a g r e e d  t o  i n  w r i t i n g  by 
t h e  c o n t r a c t i n g  o f f i c e r  o r  h i s  d e s i g n a t e d  
r e p r e s e n t a t i v e . "  

N o  i n t e r p r e t a t i o n  o f  t h e  i n s t r u c t i o n s  was e v e r  made 
t h r o u g h  t h e  i s s u a n c e  o f  a w r i t t e n  amendment, and  w e  have  

p e r s o n n e l  a f t e r  b e i n g  c a u t i o n e d  i n  t h e  s o l i c i t a t i o n  n o t  t o  
d o  so p r o c e e d  a t  t h e i r  own per i l .  S e e  I n v e n t i v e  P a c k a g i n g  
C o r p o r a t i o n ,  8-213439,  Nov. 8 ,  1 9 8 3 2 3 - 2  CPD 11 544. We 
d o  n o t  b e l i e v e  t h a t  t h e  i n s t r u c t i o n s  were ambiguous t o  any  

. held .  t h a t  b i d d e r s  Mho r e l y  upon o r a l  a d v i c e  from agency  
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d e g r e e ,  a n d ,  t h e r e f o r e ,  D a n i e l s  a c t e d  u n r e a s o n a b l y  i n  
r e l y i n g  upon w h a t e v e r  o r a l  a d v i c e  was g i v e n  by  t h e  con- 
t r a c t i n g  o f f i c e r  t h a t  c o n f l i c t e d  w i t h  t h e  express l a n g u a g e  
of t h e  s o l i c i t a t i o n .  Id. W e  w i l l  o n l y  s u s t a i n  a protest 
i n  s u c h  cases where  i t c a n  b e  shown t h a t ,  as  a r e s u l t  o f  
e r r o n e o u s  o ra l  a d v i c e ,  e f f e c t i v e  c o m p e t i t i o n  was pre- 
c l u d e d .  S e e  J e n s e n  C o r p o r a t i o n ,  60 Comp. Gen 543 ( 1 9 8 1 ) ,  
81-1 C P D  n 2 4 .  S i n c e  t h e r e  were t h r e e  r e s p o n s i v e  b i d d e r s  
f o r  t h i s  p r o c u r e m e n t ,  and o u r  e x a m i n a t i o n  of t h e  b i d  
a b s t r a c t  d e m o n s t r a t e s  t h a t  t h e  prices s u b m i t t e d  were 
r e a s o n a b l y  c o m p e t i t i v e ,  e v e n  g i v e n  t h e  i n c r e a s e  i n  
D a n i e l s '  pr ices  because o f  t h e  f i r m ' s  a n t i c i p a t e d  u s e  of 
i n d i v i d u a l  b o x e s ,  t h a t  e x c e p t i o n  is  i n a p p l i c a b l e  h e r e .  h 

The protest  is d e n i e d .  

V Comptroller GenAral 
of t h e  U n i t e d  S ta tes  
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